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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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* (b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. :
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(c) Ln case of goods exported outside India export to Nepal or Bhutan, without payment of '
uty.
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(d) Credit qf any duty allowed to be utilized towards payment of excise duty on final products

under 'ghe provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. S
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service -Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against,
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

w

CEN

&3

\:"‘V‘@t

Sy

o
&
%

7 o
& o
o 10 4 oS,

*




e B

(4) = e Rt 1970 Ton WORE @ aEmRi-1 e simfn PefRe Ry s sw amEs ar g
g ARl Mo nfted & Ry 3 ¥ 99T @ @ u ) w650 NN @1 ey geb Rwe @ @
=12y |

One copy of application or O.1.O. as the case may be, 2nd the order of the ad}ournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 20174 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—~Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

-
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ORDER-IN-APPEAL

This order arises out of an appeal filed by the Assistant Commissioner, Central
GST & Central Excise, Division Kadi, Gandhinagar Commissionerate (in short
‘appellant’) in terms of Review Order No.02/2019-20 dated 29.04.2019 issued under
Section 35E of the Central Excise Act, 1944 (in short ‘the Act’) by the Reviewing
Authority against Order-in-Original No.AHM-CEX-003-ADC-JN-020-18-19 dated
31.01.2019 (in short ‘impugned order’) passed by the Additional Commissioner,
Central GST & Central Excise, Gandhinagar (in short ‘the adjudicating authority’) in
the case of M/s Somany Ceramics Ltd., 13-14, GIDC Estate, Kadi, Budasan, Mehsana-
382715 (in short ‘respondent’).

2. The facts of the case, in brief, are that the respondent are engaged in the
manufacture of Ceramic Glazed Tiles falling under Chapter 69 of the Central Excise
Tariff Act, 1985 and are holding Central Excise Registration as well as Service Tax
Registration. During the course of audit of the records of the respondent by the
department, it was observed that the respondents have charged the freight and
insurance charges over and above the amount on which duty was paid. From the
purchase order, it was found that it was the responsibility of the respondent to deliver
the goods at the buyer’s premises in good condition and that the payment was made on
the basis of actual measurement/actual quantity received at site and the purchase order
also mentioned the price at which the respondent was required to deliver the goods at
the buyer’s premises/site. Further, the purchase order on the aspects of ‘Risk’ and
“Title’ provided that the goods shall be at the risk of the seller, who shall bear all loss
or damage, from whatsoever arising, which may occur to the goods, or any part
thereof, until delivered to buyér and that title to the goods shall be vested in buyer at
the time of delivery of the goods in good condition and the seller waives any right to
any lien, charge or other restriction on title implied by law. It was contention of the
audit officers that the terms of the purchase order indicated that the sale has occurred
at buyer’s place and therefore, the respondent was required to pay the central excise
duty on the amount of freight and insurance recovered. The amount of differential
duty payable on this count was worked out at Rs.22,15,403/- covering the period from
March 2016 and 2016-17. Apart from the above short payment of duty, the Audit has
also pointed out an excess availment of cenvat credit to the tune of Rs.20,683/- by the
respondents and non payment of service tax amounting to Rs.1,25,97,950/- on the
Scientific and Technical Consultancy Services rendered by the respondent to their
customers. Based on the above audit objection, a Show Cause Notice (in short ‘SCN’)
dated 24.08.2018 was issued to the respondent, which was adjudicated vide the
impugned order. The adjudicating authority vide the impugned order has dropped all
the demands raised vide SCN dated 24.08.2018 observing that (i) the sale in the

present case has taken on ex-factory basis and freight and the insurance being the post
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manufacturing/post removal expenses, cannot be added to the assessable value under
Section 4 of the Act and so the demand of Rs.22,15,403/- raised on this count is not
tenable; (ii) in the case of availment of excess cenvat credit, if the jurisdictional officer
of the supplier has not raised any objection about the quantum of cenvat credit passed
‘by them, the assessment attains the finality and the same can not be re-opened at the
buyer end by disallowing the cenvat credit; and (iii) the service tax demanded vide the
SCN has already been paid to the exchequer and there can not be double demand of tax
on the grounds of clerical error and technical glitches and hence the service tax

demand in the SCN is not tenable.

3. Aggrieved with the decision of dropping demand of Rs.22,15,403/- on the issue
of non-inclusion of freight and insurance amount in Transaction Value for computation
of excise duty on the goods so cleared vide the impugned order, the appellant
Departmént has filed the present appeal. The decision of the adjudicating authority on
the other two aspects viz. availment of excess cenvat credit and non-payment of
service tax is not contested by the department. The present appeal is filed mainly on

the following grounds:

(i) The adjudicating authority held that the place of removal in the present case is
factory gate by distinguishing the facts of the case in the case of Roofit
Industries Ltd. [2015 (319) ELT 221 (SC)] as mentione& in departmental
Circular No.1065/4/2018-CX dated 08.06.2018. In the case of M/s Roofit
Industries Ltd., the provisions of the Contract is as “Price of goods was
inclusive of cost of material, Central Excise Duty, loading, transportation,
transit risk and unloading charges”. In the present case, various aspects such as
price, payment, inspection, risk, title, etc. of the contract in Purchase Order
No0.4500228765 dated 05.08.2016 are similar to that in the case of Roofit
Industries Ltd. Therefore, the adjudicating authority committed gross error in
holding that this condition is not identical to the case of M/s Roofit Industries

Ltd. (supra) even though having similar aspects on records in both the cases:

(ii) The adjudicating authority has erred by not taking cognizance of the decision
of the Hon’ble Supreme Court in the case of CCE& Customs Vs. Roofit
Industries Ltd. [2015 (319) ELT 221 (SC)] wherein at para 13 of the order, it is
held that the price in such case has to be taken up to the place of buyer on the
delivery of goods. 1t is crystal clear that in the present case, the price of the
goods is inclusive of cost of material, central excise duty, loading,
transportation, transit risk, etc. and there is a specific clause that the title of the

goods shall be vested in the buyer at the time of delivery of the goods.

(iii)In para 12.37 of the OIO, the adjudicating authority had erred in applying the

provisions of the Sale of Goods Act in the present case for concluding that the
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sale was on ex-factory basis only. The Adjudicating Authority ought to have
referred to the Section 24 of the Sale of Goods Act which clearly provides that
when 1he_ goods are delivered to the buyer on approval or on sale or return or
the similar terms, the property therein passes to the buyer only when the buyer

signifies his approval/acceptance.

(iv)In the instant case, the SCN proposes to include the freight and insurance
charges in the assessable value on two grounds: (i) in view of the various
provisions of the purchase order and provisions of Sales of Goods Act, the sale
has taken place at buyer’s premises and (ii) in view of FOR sale, buyer’s
premises will be place of removal as the facts of the present case are not similar
to Ispat Industries and therefore the decision of Apex Court in the case of M/s

Roofit Industries Ltd. is applicable in the case;

(v) In the instant case, from the clause of payment, there is no ex-factory price
mentioned in their contract, the payment is to be made on the actual quantity
received at site within 15 days from the goods received and title of the goods
vests with the buyer only at the time of delivery. From the above clauses, it is
amply clear that the point of sale is only the buyer’s premises and therefore it is
place of removal as defined in Section 4 of the Central Excise Act, 1944. It
cannot be concluded that when such marking have been made during
manufacturing of the goods, property in the goods have been transferred to the
buyer from that point of time. Further, when there is specific clause which
prescribes that the goods shall be subject to approval/acceptance by the
concerned consignee at the stores at site, the same cannot be concluded that

once it is cleared from factory gate, it becomes the property of the buyer; and

(vi)From the specific clauses of the contracts, it is amply clear that in the present
case, the property in goods is transferred at the buyer’s premises when the
goods are accepted by the buyer and that is the point of sale. Therefore, Place
of Removal is buyer’s premises and freight charges collected from the buyer
for the transportation of the goods from the factory to the buyer’s place is part
of transaction value and therefore required to be included in the assessable
value of the goods for payment of Central Excise duty. Thus, the adjudicating
authority has committed gross errors in holding that the place of removal is
factory gate and freight charges collected from the buyer is not includible in

assessable value.

4, Personal hearing in the matter was held on 11.10.2019. Shri Rakesh Jani,
Manager appeared on behalf of the respondent and submitted their reply to the appeal
vide their letter dated 11.10.2019 stating that they have already given all the reply with

some judgments at the time of final hearing on or before OIO and refer to the case
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laws in the case of (i) CCE, Nagpur Vs. Ispat Industries Ltd.[2015 (324) ELT 670
(SC)]: (ii) Union of India Vs. Bombay Tyre International Ltd. [1984 (17) ELT 329
(SC)]; (iii) Baroda Electric Meters Ltd. Vs. CCE [1997 (94) ELT 13 (SC)]; and (iv)
CCE Vs. Accurate Meters Ltd. [2009 (235) ELT 581 (SC)]. They further submitted
copies of judgments in the case of CCE, Lucknow Vs. Shashi Cables Ltd. [2017 (357)
ELT 937 (Tri.-All) and CCE, Nagpur-II Vs. Solar Explosives Ltd. [2017 (346) ELT
136 (Tri.-Mumbai). No one appeared from the appellant’s side.

5 Due to change in appellate authority, further personal hearing in the matter was
‘fixed on 18.12.2019, 06.02.2020, 27.02.2020 and 20.03.2020. No one appeared from
the appellant’s side or the respondent’s side. Hence, I proceed to decide the appeal on

the basis of facts and evidences available on records.

6. I have carefully gone through the facts of the case, submissions made in the
appeal memorandum, submissions made by the respondent at the time of personal
hearing and evidences available on records. It is observed that question to be decided

in this case is whether the freight and insurance charges are to be included in the

Transaction Value, for the purpose of computing excise duty for clearances made by

respondents to their buyer. The demand pertains to the period from March, 2016 to
March, 2017. :

7k Since the issue revolves around valuation of goods, the extracts of the relevant

Section, Rules, Circulars, are discussed in subsequent paragraphs for ease of reference:

.7.1  Section 4 of the Central Excise Act, 1944 during the relevant time reads as
under:

SECTION [4. Valuation of excisable goods for purposes of charging of duty of
excise. — (1) Where under this Act, the duty of excise is chargeable on any
excisable goods with reference to their value, then, on each removal of the goods,
such value shall -

' (a) in a case where the goods are sold by the assessee, for delivery at the time and
place of the removal, the assessee and the buyer of the goods are not related and
the price is the sole consideration for the sale, be the transaction value;

(b) in any other case, including the case where the goods are not sold, be the
value determined in such manner as may be prescribed

¢) “place of removal" means -

(i) a factory or any other place or premises of production or manufacture of the
excisable goods;

(i) awarehouse or any other place or premises wherein the excisable goods have
been permitted to be deposited without [payment of duty;]

[(iii) a depot, premiszs of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the

Jactory,]
Jfirom where such goods are removed,
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7.2.  Further, the relevant Rule of the Central Excise Valuation (Determination of
Price of Excisable Goods) Rules, 2000 reads as under:

[RULE 5.Where any excisable goods are sold in the circumstances specified in
clause (a) of sub-section (1) of section 4 of the Act except the circumstances in
which the excisable goods are sold for delivery at a place other than the place of
removal, then the value of such excisable goods shall be deemed to be the
transaction value, excluding the cost of transportation from the place of removal
upto the place of delivery of such excisable goods.

Explanation 1. - “Cost of transportation” includes -

(i) the actual cost of transportation; and

(ii) in case where freight is averaged, the cost of transportation calculated in
accordance with generally accepted principles of costing.

Explanation 2. - For removal of doubls, it is clarified that the cost of
transportation from the factory to the place of removal, where the factory is not
the place of removal, shall not be excluded for the purposes of determining the
value of the excisable goods.|

7.3 Further, the CBEC has vide Circular No. 988/12/2014-CX, dated 20-10-

2014 provided clarification in the matter. The relevant portion is reproduced below:

(3) The operative part of the instruction in both the circulars give similar
direction and are underlined. They commonly state that the place where sale takes
place is the place of removal. The place where sale has taken place is the place
where the transfer in property of goods takes place from the seller to the buyer.
This can be decided as per the provisions of the Sale of Goods Act, 1 930 as held by
Hon'ble Tribunal in case of Associated Strips Ltd. v. Commissioner of Central
Excise , New Delhi [2002 (143) E.L.T. 131 (Tri.-Del)]. This principle was upheld
by the Hon 'ble Supreme Court in case of M/s. Escorts JCB Limited v. CCE, New
Delhi [2002 (146) E.L.T. 31 (S.C)].

(5) It may be noted that there are very well laid rules regarding the time when
property in goods is transferred from the buyer to the seller in the Sale of Goods
Act . 1930 which has been referred at paragraph 17 of the Associated Strips Case
(supra ) reproduced below  for ease of reference -

“17. Now we are to consider the facts of the present case as 1o find out when did the
transfer of possession of the goods to the buyer occur or when did the property in the goods
pass from the seller to the buyer. Is it at the factory gate as claimed by the appellant or is it
at the place of the buyer as alleged by the Revenue? In this connection it is necessary to
refer to certain provisions of the Sale of Goods Act, 1930. Section 19 of the Sale of Goods
Act provides that where there is a contract for the sale of specific or ascertained goods the
property in them is transferred to the buyer at such time as the parties to the contract intend
it to be transferred. Intention of the parties are fo be ascertained with_reference to the
terms of the contract, the conduct of the parties and the circumstances of the case. Unless
a different intention appears; the rules contained in Sections 20 to 24 are provisions for
ascertaining the intention of the parties as to the time at which the property in the goods is
to pass to the buyer. Section 23 provides that where there is a contract for the sale of
unascertained or future goods by description and goods of that description and in a
deliverable state are unconditionally appropriated to the contract, either by the seller with
the assent of the buyer or by the buyer with the assent of the seller, the properly in the goods
thereupon passes to the buyer. Such assent may be expressed or implied and may be given
either before or afier the appropriation is made. Sub-section (2) of Section 23 further
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provides that where, in pursuance of the contract, the seller delivers the goods to the buyer
or to a carrier or other bailee (whether named by the buyer or not) for the purposes of
transmission to the buyer, and does not reserve the right of disposal, he is deemed to have
unconditionally appropriated the goods to the contract.”

(6) It is reiterated that the place of removal needs to be ascertained in term of
provisions of Central Excise Act, 1944 read with provisions of the Sale of Goods
Act, 1930. Payment of transport, inclusion of transport charges in value, payment
of insurance or who bears the risk are not the relevant considerations to ascertain
the place of removal. The place where sale has taken place or when the property in
goads passes from the seller to the buyer is the relevant consideration to determine

the place of removal.
[emphasis supplied]

7.4 Subsequently, the CBEC has vide Circular No. 999/6/2015-CX, dated 28-2-2015

provided:following clarification:

Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-2014 issued
Sfrom E. No. 267/49/2013-CX.8 [2014 (309) E.L.T. (T3)] on the above subject
wherein it was clarified that the place of removal needs to be ascertained in terms
of provisions of Central Excise Act, 1944 read with provisions of the Sale of
. Goods Act, 1930 and that payment of transport, payment of insurance etc are not

the relevant considerations to ascertain the place of removal. The place where
sale takes place or when the property in goods passes firom the seller to the buyer
is the relevant consideration to determine the place of removal.

75 Finally, the CBIC has vide Circular No. 1065/4/2018-CX., dated 8-6-2018 provided

following clarification:

Attention is invited to Boards Circular No. 97/8/2007-CX., dated 23-8-2007
[2007 (215) E.L.T. (T24)], 988/12/2014-CX., dated 20-10-2014 [2014 (309)
ELT. (T3)] and 999/6/2015-CX., dated 28-2-2015 [2015 (317) E.L.T. (T7)].
Attention is also invited to the judgment of Hon'ble Supreme Court in the case of
CCE v. M/s. Roofit Industries Ltd. - 2015 (319) EL.T. 221 (S.C.), CCE v. Ispat
Industries Ltd. - 2015 (324) EL.T. 670 (S.C.), CCE, Mumbai-IIl v. Emco Ltd. -
. 2015 (322) E.L.T. 394 (S.C.) and CCE & ST v. Ultra Tech Cement Ltd. dated 1-2-

2018 in Civil Appeal No. 11261 of 2016 [2018 (9) G.S.T.L. 337 (5.C.)]. In this
regard, references have been received from field formations seeking clarification
on implementation of aforesaid circulars of the Board in view of judgments of
Honble Supreme Court. :

2. In order to bring clarity on the issue it has been decided that Circular No.
988/12/2014-CX., dated 20-10-2014 shall stand rescinded from the date of issue
of this circular. Further, clause (c) of para 8.1 and para 8.2 of the Circular No.
97/8/2007-CX., dated 23-8-2007 are also omitted from the date of issue of this
circular. s

3. General Principle : As regards determination of ‘place of removal’, in
general the principle laid by Hon’ble Supreme Court in the case of CCE v. Ispat
Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.) may be applied. Apex Court, in this
case has upheld the principle laid down in M/s. Escorts JCB (supra) to the extent
that ‘place of removal’ is required to be determined with reference to ‘point of
sale’ with the condition that place of removal (premises) is to be referred with
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reference to the premises of the manufacturer. The observation of Hon'ble Court
in para 16 in this regard is significant as reproduced below :

“16. It will thus be seen where the price at which goods are ordinarily sold
by the assessee is different for different places of removal, then each such price shall
be deemed to be normal value thereof. Sub-clause (b)(iii) is very important and
makes it clear that a depot, the premises of a consignment agent, or any other place
or premises from where the excisable goods are to be sold afer their clearance Sfrom
the factory are all places of removal. What is important to note is that each of the
premises is referable only the manufacturer and not to the buyer of excisable goods.
The depot or the premises of the consignment agent of the manufacturer are
obviously places which are referable to the manufacturer. Even the expression “any
other place of premises” refers only to a manufacturer’s place or premises because
such place or premises is to be stated to be where excisable goods “are to be sold”.
These are key words of the sub-section. The place or premises from where excisable
goods are to be sold can only be manufacturer’s premises or premises referable to
the manufacturer. If we were to accept contention of the revenue, then these words
will have to be substituted by the words “have been sold” which would then possibly
have reference to buyer's premises.”

4. Exceptions :

The principle referred to in para 3 above would apply to all situations except
where the contract for sale is FOR contract in the circumstances identical to the
judgment in the case of CCE, Mumbai-lil v. Emco Ltd. - 2015 (322) E.L.T. 394 (5.C.)
and CCE v. M/s. Roofit Industries Ltd. 2015 (319) E.L.T. 221 (S.C. ). To summarise,
in the case of FOR destination sale such as M/s. Emco Ltd. and M/s. Roofit
Industries where the ownership, risk in transit, remained with the seller till goods
are accepted by buyer on delivery and till such time of delivery, seller alone
remained the owner of goods retaining right of disposal, benefit has been
extended by the Apex Court on the basis of facts of the cases.

8. For goods not notified under Section 4A of the Central Excise Act, 1944 (in
short ‘the Act’), and where there is no tariff value fixed under section 3(2) of the Act,
assessment is as per transaction value, determined under Section 4 of the Act. As per
the definition under section 4(3)((1) read with subsection 4(1) of the Act, for
applicability of transaction value for assessment purpose, [a] the goods are to be sold
by an assessee for delivery at the time and place of removal, [b] the assessee and the
buyer are not related; and [c] the price is the sole consideration for the sale. If any of
the requirements are not satisfied then the transaction value shall not be the assessable
value and the value in such case has to be arrived under the Central Excise Valuation

(Determination of Price of Excisable Goods) Rules, 2000 (in short ‘Valuation Rules’).

9. It is the case of the department that the place of removal, in the present case
was not the factory gate but the buyer’s premise as it was a case of FOR sale. It is
contented that as per the purchase order, the goods were to be delivered at the place of
the buyer where the acceptance of supplies was to be effected. Besides that, the terms
and conditions clearly stated that title of the goods was transferred to the buyer only

when the buyer receives the goods. Further, the payment was made on the basis of
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actual measurement/actual quantitff received at site within 15 days of receipt of good_s
and the purchase order also mentioned the price at which the respondent was required
to deliver the goods at the buyer’s premises/site. ~ Hence, from the terms of the
purchase order, it is amply clear that the point of sale is only the buyer’s premises and .
that the place of removal in this case was the buyer’s premises. It is on this basis, that
the department has proposed addition of the transport charges and the insurance
“charges to the transaction value, in terms of Rule 5 of the Valuation Rules, 2000
discussed above.  The department has relied upon the decision of the Hon’ble
Supreme Court in the case of CCE & Customs Vs. Roofit Industries Ltd.[2015 (319)
ELT 221 (SC)] to buttress their contention.

10.  The adjudicating authority, while deciding the issue under dispute, on the other
hand hold that the sale in the present case has taken on ex-factory basis and the freight
and insurance being the post manufacturing/post removal expenses, cannot be added to
the assessable value under Section 4 of the CEA, so the duty demand raised on this
count is not tenable. He has relied upon the decision of the Hon’ble Supreme Court in
the case of CCE, Nagpur Vs. Ispat Industries Ltd. [2015 (324) ELT 670 (SC)] to arrive
at his decision and to also hold that even in case of FOR sale, the buyers premise
cannot be place of removal, irrespective of any arrangements of the sale between seller
and buyer. It is the view of the adjudicating authority that once the goods have been
" handed over to the transporter, the same will pass on the title to the buyer and the sale

will be treated on ex-factory basis.

11.  In this regard, I find that the issue under dispute, as to whether the fieight and
insurance charges are to be included in the Transaction Value, for the purpose of
computing excise duty, has been examined by the Hon’ble Supreme Court of India
vide their judgments in the case of CCE v. M/s. Roofit Industries Ltd. - 2015 (319)
E.L.T. 221 (S.C.), CCE v. Ispat Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.) and
CCE, Mumbai-III v. Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.). Based on these
judgments, the Central Board of Indirect Taxes & Customs has issued Circular
No.1065/4/2018-Cx. dated 08.06.2018 clarifying the principle to be followed for

determination of ‘place of removal’ in general and in exceptional cases. As per the

Circular, in general the principle laid by Hon’ble Supreme Court in the case of CCE v.
Ispat Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.) has to be applied as per which

* ‘place of removal’ is required to be determined with reference to ‘point of sale’ with

the condition that place of removal (premises) is to be referred with reference to the
premises of the manufacturer. It is clarified that the said general principle would apply
to all situations except where the contract for sale is FOR contract in the circumstances
identical to the judgment in the case of CCE, Mumbai-III v. Emco Ltd. - 2015 (322)
E.L.T. 394 (S.C.) and CCE v. M/s. Roofit Industries Ltd. 2015 (319) E.L.T. 221 (S.C.)

-
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and in the case of FOR destination sale such as M/s. Emco Ltd. and M/s. Roofit
Industries where the ownership, risk in transit, remained with the seller till gdods are
accepted by buyer on delivery and till such time of delivery, seller alone remained the
owner of goods retaining right of disposal, the ‘place of removal’ is to be determined
in terms of the said judgments. As per the said judgments, the ‘place of removal’ on
such cases would be place of buyer as the sale of goods did not take place at the
factory gate of the assessee but at the place of the buyer on the delivery of the goods in

question.

12.  Thus, the issue on hand is to be decided in terms of principle laid down by the
above referred Supreme Court judgments which emphasized that the ‘place of

removal’ depends on the facts of each case.

13. In the present case, after going through the records, I find that the ‘Terms and
Conditions’ of the Purchase Order No.4500228765 dated 05.08.2016 with M/s Adani
Township & Real Estate Company Pvt. Ltd. (in short ‘ATRECOPL’), one of the buyer

of the respondent, states as under:

Prices: The price given in the purchase order shall be for supply of the goods
to ATRECOPL at the destination specified by the ATRECOPL on FOR site
basis. The prices given in the purchase order shall be inclusive of adequate
packaging (suitable for the mode of station selected), forwarding, clearance
and all necessary insurance ftill delivery of material at the scope of this
purchase order unless and otherwise specifically mentioned in the original PO.
Payment: Payment shall be made as mentioned in the Purchase Order,
based on actual measurement taken /actual quantity received at site. Payment
shall be made within 15 days after receipt of bill/material, whichever is later.
Inspection of Goods and Defective Goods: Goods will be received by
ATRECOPL subject to final inspection and acceptance by a person duly
authorized by ATRECOPL to accept the goods. Goods found to be defective or
not in compliance with the specification shall be taken away by the seller at his
own risk and expenses.

Risk: The goods shall be at the risk of the Seller, who shall bear all loss or
damage, from whatsoever cause arising, which may occur to the goods, or any
part thereof, until delivered to ATRECOPL.

Title: Notwithstanding any terms of the seller’s invoice to the contrary, tzrle o
the Goods shall be vested in ATRECOPL at the time of delivery of the goods in
good condition as per the terms of this PO and the seller waives any right to

any lien, charge or other restriction on title implied by law.
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13.1 The above referred terms and conditions of purchase in question clearly
indicates that the goods were to be delivered at the place of the buyer and it is only at
that place where the acceptance of supplies was to be effected. Further, the price of the
goods was inclusive of adequate packaging (suitable for the mode of station selected),
forwarding, clearance and all necessary insurance till delivery of material . The
condition that seller will bear the risk of loss of the goods until delivery is completed
would clearly imply that ownership in the goods remains with the seller namely the
appellant till the goods reach the destination. As per the ’Payment ’ terms contained
in the procurement order, payment shall be made within 15 days after receipt of
bill/material, whichever is later, which means that the consideration was to pass on
only after the receipt of the goods which was at the premises of the buyer. Further, as
.per purchase order, the title in the goods were transferred only at the premises of the
buyer. This is what was intended by the parties in the contract. All these facts, in my
view, conclusively establishes that the sale of goods in the case did not take place at
the factory géte_of the appellant but at the place of the buyer on the delivery of the
goods in question.  That being so, the place of removal of goods in the case
undisputedly would be the ‘buyer’s premises’ in view of the principle laid down by
Hon’ble Supreme Court in the case of CCE v. M/s. Roofit Industries Ltd. 2015 (319)
E.L.T. 221 (S.C.) and CCE, Mumbai-III v. Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.)
and covered by the clarification issued by the Central Board of Indirect Taxes and
Customs vide Circular No.1065/4/2018-CX. dated 08.06.2018. I, therefore, find
substantial merit in the argument of the department on the aspect of place of removal

in the case on hand.

14. It is further observed that the adjudicating authority has erred in arriving at
conclusion that the facts of the present case are identical to that of Ispat Industries
decided by the Hon’ble Supreme Court. I find that the facts in the case clearly stand
distinguished on the face of specific clauses of the Purchase Order discussed in the
previous para which was not there in the case of Ispat Industries. It is expressly
mentioned in the present case that the prices given in the purchase order shall be
inclusive of adequate packaging (suitable for the mode of station selected), forwarding,
clearance and all necessary insurance till delivery of material.  Further, there is
nothing in the purchase order to suggest that the price is ex-factory or that freight and
insurance charges are to be paid on behalf of the buyer and the same are to be charged
separately in the invoice. On the contrary, it is clearly mentioned in the purchase order
that insurance is in supplier’s scope. Further, the purchase order in the present case
was for supply of the goods to the buyer at the destination specified by them on FOR
site basis.  On the transfer of title of goods, it is provided in clear terms that title to
the Goods shall be vested in buyer at the time of delivery of the goods in good

" condition and for that specific clause itself there should not be any dispute in the

13
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present case on the point of transfer of title of goods. In the case of Ispat Industries,
there was no such specific provision on transfer to title of goods in the agreement

between the parties.

14.1  Further, I am not in agreement with the adjudicating authority’s view that the
facts like issuance of invoices, payment of central excise duty and sales tax on removal
and handing over the goods to transporter for carry on to the destination makes the
case similar to the case of Ispat Industries as these factors do not determine the nature
of sale in the present case for the specific clauses of purchase order discussed above.
It is a commonly accepted fact that in the event of any dispute between the seller and
the buyer, it is the terms of agreement between the two parties which holds the key
based on which the dispute has to be settled and not the invoice issued by the seller.
The adjudicating authority’s éonclusion, by relying on the clause “Changes” in the
purchase order, that the goods were specifically made as per the requirement of the
buyers and the seller was not having any right to dispose the same in other way after
clearance from the factory is also erroneous for it is a far stretched conclusion not
consistent with the facts of the case. A perusal of the said clause clearly indicates that
it only gives a right to the buyer to make any changes in the goods and does not in any
way put any bar or restriction or any kind of condition on the right of disposal. Rather
it does not say anything on right of disposal. It is a fact undisputed that in the case of
FOR destination sale, the ownership and risk in transit remains with the seller till the
goods are accepted by the buyer, on delivery, and therefore, till such time of delivery,
seller alone remains the owner of goods, retaining the right of disposal. The Hon’ble
Supreme Court in the case of CCE Vs. Roofit Industries Ltd.(supra), has held that
“Fven transit damage/breakage on the assessee account which would clearly imply
that till the goods reach the destination, ownership in the goods remains with the
supplier namely the assessee.” 'In the case on hand also, the transit damage or loss was
on the seller’s account as can be seen from the clause of ‘Risk’ in the purchase order,
which clearly mentions that the seller would bear the risk till the time of delivery and
hence it can be safely concluded that till such time the respondent is the owner of the

goods.

142  Further, the adjudicating authority’s view that the conditions mentioned in the
invoice clarify the nature of transaction and as per the invoices, the responsibility of
the seller ceases as soon as the materials are handed over to the carrier at their
premises and the seller is not responsible for any breakage/damage/shortage or any
type of loss after dispatch, also seems to be a wrong inference on the facts of the case.
The adjudicating authority has completely ignored the non-obstante clause given in the

“Title’ clause of the purchase which reads “Notwithstanding any terms of the seller’s

invoice to the contrary, title to the Goods shall be vested in ATRECOPL at the time of
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delivery of the goods in good condition as per the terms of this PO”. This non-
obstante clause in the purchase order clearly overrides the conditions of the invoice.
-On the aspect of responsibility of any breakage/damage/shortage of goods, the ‘Risk’
clause in the purchase order clearly put the burden on the seller. Further, it is clearly
alleged in para 3.17 of the show cause notice that few certificates issued by the
customers of the respondent which was submitted by the respondent vide their letter
dated 27.01.2018 mention that during transit if any damage occurs, the Seller, M/s
Somany Ceramics Ltd., has to bear the same which is contradictory to the conditions
mentioned in the invoice issued in this regard. The SCN also states that the respondent
has issued Credit Notes against claims of breakage which strengthens the stand of the
department. If seen in correct perspective, tﬁe above facts are in fact in conformity
with the terms of ‘Risk’ clause in the purchase order, which the adjudicating authority

did not appreciate in correct perspective.

14.3 Further, the reliance placed by the adjudicating authority on the certificate
issued by ATRECOPL vide their letter dated 08.02.2018 clarifying on the purchase
-terms with the respondent, upon a request made by the respondent, also does not
support his cause as such a certificate issued by the buyer on a later date after the
procurement of the goods in terms of purchase order does not carry any legal validity.
It lacks legal validity for being issued for a transaction already completed and also
being in contradictory to the terms of the purchase order based on which the goods
were procured by them from the respondent. It is clearly visible from the said
certificate that it has been issued to suit the arguments of the respondent in the present
case. Further, the adjudicating authority also found to have been erred in discussing
and determining the point of transfer to title of the goods in the present case. His
views in the matter are not legally sustainable in view of the law laid down by the
Hon’ble Supreme Court in the case of Roofit Industries Ltd. (supra). It is not a fact
inrdispute in the present case that as per the purchase order, title to the Goods shall be
vested in the buyer at the time of delivery of the goods in good condition. As held by
the Apex Court in the case of Roofit Industries Ltd., the clear intent of the aforesaid
; purch_ase order was to transfer the property in.goods to the buyer at the premise of the
buyer when the goods are delivered and by virtue of Section 19 of the Sale of Goods
Act, the property in goods was transferred at that time only. Fﬁrther, also as per
Section 24 of the Sale of Goods Act, when the goods are delivered to the buyer on
approval or on sale or return or the similar terms, the property therein passes to the

buyer only when the buyer signifies his approval/acceptance.
14.4 1t is further observed that the adjudicating authority also seems to have erred in

arriving at a conclusion that the decision of the Hon’ble Supreme Court in the case of

M/s Ispat Industries has settled the law as far as the interpretation of definition of place
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of removal under Section 4 of the Central Excise Act, 1944 is concerned. On perusal
of the said judgment of Hon’ble Supreme Court, it is observed that while the said
judgment lays down a general principle in the case of interpretation of the definition of
place of removal under Section 4 of the Act ibid but the same can not be said to be
applicable on the facts of other cases which have been discussed by the Apex Court in
their decision in the cases of M/s. Roofit Industries Ltd. (supra) and Emco Ltd. (supra). :
It is also pertinent to mention that the Apex Court has only distinguished the facts of
these case and has not overruled or reversed their findings/decisions in these cases.
Thus, it is clear that the decisions of the Apex Court in the cases of M/s. Roofit
Industries Ltd. (supra) and Emco Ltd. (supra) still hold good in their respective domain

of facts.

15.  Itis also apparent from the Board’s aforementioned Circular No.1065/4/2018-
CX. dated 08.06.2018 that the same is issued after reviewing their Circulars issued on
the subjects of determination of place of removal in view of judgments of Hon’ble
Supreme Court in the case of CCE Vs. M/s. Roofit Industries Ltd. - 2015 (319) LT,
221 (S.C.), CCE Vs. Ispat Industries Ltd. - 2015 (324) E.L.T. 670 (5.C.) and CCE,
Mumbai-III Vs. Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.). The Board’s Circular
' clearly makes for exception based on the judgment of Hon’ble Supreme Court in M/s

Roofit Industries Ltd.

16. In view of the above discussions, I am of the considered view that the facts of
the present case are similar to that of Roofit Industries Ltd. (supra) decided by the
Hon’ble Supreme Court and therefore the place of removal of goods in the case
undisputedly would be the ‘buyer’s premises’ in view of the principle laid down by
Hon’ble Supreme Court in the case of CCE v. M/s. Roofit Industries Ltd. 2015 (319)
E.L.T. 221 (S.C.) and CCE, Mumbai-III v. Emco Ltd. - 2015 (322) E.L.T. 394 (8.C)
and also as clarified by the Central Board of Indirect Taxes and Customs vide
Circular No.1065/4/2018-CX. dated 08.06.2018. Hence, the insurance charges and
freight charges collected from the buyers by the respondent are to be included in the
transaction value for computation of Central Excise duty. Consequently, it is to be
held that impugned order on the issue discussed above has been passed without correct
appreciation of facts in the case and the Instructions issued by the Board and the legal
pronouncement of the Hon’ble Supreme Court on the issue under dispute and

therefore, the same is not sustainable in law on merits as well as on facts.

17.  Accordingly, I allow the appeal filed by the appellant and set aside the
impugned order to the extent of dropping the demand of Rs.22,15,403/- on account of
non-inclusion of freight and insurance charges in the transaction value as discussed
above is concerned for being not legal and proper. As a result, the demand of

Rs.22,15,403/- made in this regard is confirmed. When the demand in question stand
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confirmed, the interest also becomes chargeable in terms of Section 11AA of the Act.
It is apparent from the case records that the issue of short levy of duty was detected
during audit of the record of the respondent. The same would have remained
undetected if audit has not taken place. In the era of self assessment, it is the duty of
the assessees to correctly assess their duty liability. In the instant case, the respondent
has failed to assess correctly their duty liability. Further, the material facts were not
disclosed by them to the department in any manner. From these actions, the intention
to evade payment of duty is clearly visible in the case and hence penalty under Section
11AC of the Act becomes imposable and as per the said Section, the said penalty
must be equal to demand confirmed in view of the decisions of the Hon’ble Supreme
Court in the case of Union of India Vs. Rajasthan Spinning & Weaving Mills [2009
(238) ELT 3 (S.C) and Union of India Vs. Dharmendra Textile Processor [2008 (231)
ELT 3 (SC)].

18.  ardiereRat gTer &t T L erfier w7 A IuTs adie & R SiTar 2
The appeal filed by the appellant stands disposed off in above terms.

; Ao\ T
er ‘!s M)-p ’
ilesh Kumar(|)
Commissioner (Appeals)
Attested: Date: 26.06.2020.
Q =f§

(Anilkumar P.)
Superintendent(Appeals),
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BY SPEED POST

To

1. The Assistant Commissioner, Appellant
Central GST & Central Excise,
Division Kadi,
Gandhinagar Commissionerate

2. M/s Somany Ceramics Ltd., Respondent
13-14, GIDC Estate, Kadi,
Budasan, Mehsana-382715.

Copy to:-

1. The Principal Chief Commissioner, CGST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar (RRA Section).
3. The Additional Commissioner, CGST & Central Excise HQ, Gandhinagar.
4. The Asstt. Commissioner (System), CGST , Gandhinagar.
(for uploading OIA on website)
5. Guard file
6. P.A. file.
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